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« The upshot i that Section 108 of the
Evidence Act merely creates o presumption

that the person who has not beent heard for

seven year.

doex not refer in any’ way o .
i e way

death, which has 1o be proved in the sam

as any other relevant fact in the case. N
11. From the above said dictum of law it s

clear that presumption tnder Article 124 of

the Qamn-e-Shahadat Order is that a person
who has ot been heard for seven years will
bt’pmnmedmbedmdlﬂhedmofhlxdeath
is claimed that have 10 be pm\-ed by the
person who is claiming.”

7. Leamed Law Officer while referring 1o

the order bearing No. Admn-1-2016/1087 dated

) I 22022016 has laid a lot of emphasis that the

/

J petitioner’s father was declared retired through the
said order as such he cannot claim benefit of the

(4 fi above rule. This contention of the learned Law

Officer is repelled for the reasons that the retirement
Lj/‘ order could only be issued when an employee was
\ performing his duties and on reaching qualifying
age of retirement/ superannuation he can be retired

from service. In the instant case admittedly, the

father of the petitioner disappeared while in service,

therefore, in no manner he can be presumed to be

retired in service. Even the retirement order of the
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petitioners father was issucd in pursuance of the
notification of the Government of the Punjab dated

22 July, 1998 bearing No. F1) SR-11-4-109-/88

which reads as under:-

" )
“ 1 am divected to refer 10 the subject

noted above and to state that if an employee
vemains missing or unheard of for @ per’ iod of
12 monihs 1o the satisfuction of the
department concerned, family pension may be
allowed 1o histher heirs as admissible under
prescribed rules subject 1o the a{ndlllr:n that
the missing employees Is nol facing any
disciplinary proceedings under the Punjab
Civil Servants ( E & D) Rules. 1975 and
provided that:-

(i) The spouse of the missing person.
claiming to be enmtitled to the pensionary

benefits of the missing person. shall before
swch benefits are paid. guarantee, through
affidavit or as the pensionary authority may
require, the re-payment of pensionary benefits
to the missing person if subsequently he
appears and makes any claim thereto,

(il) In the event of the appearance of
such missing person, the pensionary authority
shall not be responsible for re-payment of any

pensionary benefits 1o the missing person
which have already been paid 1o his spouse/
Jamily  members, and the latter shall

personally be responsible for satisfving the
claim of the missing person.”

y
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R It is thus abundantly clear that after
satisfaction of the competent authority about
disappearance of petitioner’s father the notification
dated 22.02.2016 was issucd, therefore, it does not
matter that improper word “retired”™ Wit used in it in
place of appropriate status of ‘dead". It is also
noticeble from the said notification that it was
originally prepared by stating the status of the
petitioner’s father as udead” however, for some
unknown reasons the signing authority hes cut aver
it and stated the word “retired”. Undisputedly. the
said notification was issued on disappearance of the
petitioner's father.

9. The basic object behind Rule 17-A is to
accommodate an unemployed child, wife/widow so

as 1o decrease the miseries of the dependents of a

deceased/ invalid employee, therefore, the said Rule

is a kind of remedial enactment. Remedial acts have

been defined by Crawford on Statutory Construction

\) in the following words:-
\ “Remedial acts are those enacted in
order to improve and facilitate remedies

already existing for the enforcement of rights
and for the redress of wrongs or injuries as

4
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well as to correct defects. mistakes and
omissions in a former law. " ,
Therefore, narrow consideration that the benefit of

ahove rule could enly be extended in favour of a
civil servant whose death was natural would defeat
the very purpose of this enactment. No distinction
€an be made between civil death and natural death
for applying Rule 17-A as in both cases the bread
earmer of the family is not there in the scene and the
dependents of the deceased have been reduced to the
State of destitution. The father of the petitioner
| e disappeared  while in service as such he s
considered to be dead while in service for the

purpose of extending benefit of Rule 17-A of the

. Rules ihid and the act of the respondents/department
<p

for not adhering 1o the Provisions of said ryle is
&

eclared illega), malafide and violative of the

f fundamental vights of the Petitioner,
7ol

Rules ibid forthwith,

' .
i 8!/: (Muhammag Farrakn Trfan Khan)
‘ﬁﬁ- e Judge <O
8!
agh Coor
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Muhammad Siddigue S/0 Muh

R/O Chak No 67, ML Post office
Mankeera, District phakkar

VERSUS
1) District Education officer (DEA) Bhakkar
2) Chief Executive Officer (District Education

Authority Bhakkar)
3)  Deputy Commissioner, Bhakkar
4) Secretary to Government of punjab

(School Education) Department Lahore
province of punjab through Secretary
(Schools) Lahore

STITUTION OF

Q
RIT P@?TION UNDER ARTICLE 199 OF CONSTITUTIDNZ
PAKISTAN 1973

ammad AmIr,
vhas, Tehsil

spctfully Submitted:-
are that petitioner’s father was once

% 4
owing

S $#mployed with respondents as Drawing Master,

extreme starvation and financial crunches, he became

p
patient of “gnrqms__gs_ygbgti_c_ﬂ_&{’mme". Since, during

employment, petitioner father’s physical and psychological

conditions detoriated, as such, on repeated counts, his

father went on missing from official duties. Finally, on

23-04-1997, petitioner’s father left house for performance of

official duties, but never came back.




image2.jpeg
Form No:HCJDIC-121
ORDER SHEET

IN THE LAHORE HIGH COURT
JUDICIAL DEPARTMENT

Case No: Writ Petition No.14886/17
Education  Officer

Muhammad Siddique Versus District
Bhakar efc.
T e /,4,.—-———»-’—'“
S:No.of order | Date of order/ ]omr with signature of Judge. and tht of JI
Troceed 1 Proceeding | parties of counsel, where necessary: _——————-=

24.04.2018: Mr. Zohaib Imran Sh, Advocate for the petitioner.
Malik Abdul Aziz Awan Addl. A.G.

Facts of the case in brief are that father
of the petitioner namely Muhammad Amir was
serving as  Drawing  Master  with the
respondent/department. He was suffering from
disease of chronic psychotic syndrome. On

23.04.1997 petitioner’s father left the house for

-]
7]
~
4
atiending his official duties but never retumed &
home. His absence was duly reported in the police ‘t

station but of no avail. Ultimately, on the
intervention of the Ombudsman, family pension was /
allowed to the mother of the petitioner by presuming (
petitioner’s father as dead. The petitioner applied for
his appointment under Rule 17-A of the Punjab

Civil Servants (Appointments and Conditions of

Service) Rules, 1974 but the respondents have not

A
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-
token any action thereon. Being aggrieved the

petitioner has filed instant writ petition.

2 Report and parawisc comments were

called for from the respondents, according to which
services of the father of the petitioner was neither
regularized nor he died in service or declared
invalidated for further service as such the Rule ibid
is not applicable to the petitioner’s case.

3. Arguments heard, Record perused.

4. The contention of the respondents that

father of the petitioncr was not a regular employee

is contrary to their own office order hearing No.
Admn-1-2016/1087  dated  22.02.2016  whereby

family pension of the father of the petitioner has Q

been allowed pursuant to the notification of the A ?‘ ;

¢ 7.3
Government of the Punjob dated 22™ July, 1998

bearing No. FD SR-11-4-109-/88. It is a matter ﬁ‘
common knowledge that family pension is only
allowed to a regular and not a contract/ temporary
employce.  Furthermore,  the  respondents/ \L
department has  failed 10 bring on record
appointment order of the father of the petitioner
from which his status could be determined. In the

ahsence of any solid proof and keeping in view

4
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rant of family pension to the widow, this Court is

of the considered view that father of the petitioner

was a permanent employce and the respondents/

department is disputing his status just to deprive the

i e
petitioner from his tawful right t© claim a job un ler

Rule 17-A of the Rules ibid-

5. Newt sance of the respondenty
department was that neither the father of the
petitioner died while in service nor he was declared
invalidated/ incapacitated for further retention in
service as such benefit of the Rule 17-A of the Rules
ibid cannot be extended to him. Before proceeding
further. it would be advantageous 1o reproduce Rule
17-A of the Punjab Civil Servants {Appointments
and Conditions of Service) Rules, 1974 which reads
as under:-

“17-A. Notwithstanding anything
contained in any rule to the contrary,
whenever a civil servant dies while in service
or is declared invalidated/incapacitated for
further service, one of his unemploved
children or his widowhvife. may be employed
by the Appointing Authority against a post to
he filled under rule 16 and 17 for which

he'she possesses the prescribed qualification
and experience and such child or the

widowhife may be given 10 additional marks
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in the aggregate by the Public Serviee
Commission or hy the appropriate Selection
Boord or  Commitice,  provided  he/sle
otherwise qualifies in the test/ examination
andor interview for posts in BS-6 anel abory.
Provided further that one child o
widow' wife of a Government servant who
dies while in service or is declared
invalidated’ incapacitated for further service
shall be provided a job ugainst posts in BS-1
10 5 and the posts of Junior Clerks (BS-7) in
the department in which the deceased
Government servamt was working, withont
observance of formalities prescribed under
the rules/ pracedure. Provided such child or

the widowhvife is otherwise eligible for the
post.”

6. In the instant case it is an admitied fact
9 - that the petitioner’s father is missing since the year
lMMlillmd‘khhsmh;nhmdoL
§ therefore, according to Article 124 of the Qanun-e-
} Shahadat Order he is presumed to be dead by
I ion of law. Relisnce is placed on case
7~ reported as L1 ition

\ Pakistan ..Vs. Faisal Tabir and 3 others (2011
CLC 1959) wherein it has been laid down as

under:-

“Under Article 124 of Qanun-e-
Shahadat Order. the burden of proving that
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person i alive or not rests on the person who
claims refiege under Article 124 of Qanun-e-
Shahdat Order. Avticle 124 of Qamin-e-
Shaheadat Order is reproduced s under:—
124, Rurden of proving that person &
alive who has ot heen heard of for seven
Veatrs - When the question is whether a man
is alive or dead. and it is proved that he has
not been herd of for seven years by those who
would natnrally have heard of him if he had
been alive the burden of proving that ke is
alive Is shified to the person who affirms it.”
9. The Article is equated with Article 104 of
the then Evidence Act, The interpretation of
the Evidence Act, 1872 came up for resolution
before the Full Bench of this Court and the
Hon 'ble Full Benc of this Court in Punjah and

others V. Natha and others (AIR 1931
Lahore 582) held as under:--

* Section 108, Evidence Act, came into
operation and raised a presumption that at the
institution of the suit he was dead, but no
presumption as to the date of his death could
or did arise and the date of his death had to
be proved by the plaintiffs-appellants in the

same way as any other relevant fact in the
case ™

0. The said issue came up hefore the
Hon'ble  Supreme Cowrt of Pakistan in
Auhammad Sarwar and another v. Fazal
Ahmad and another (PLD 1987 Supreme

A

Court 1) and it was held as under: ~-




